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OP1 NI ON

Thi s appeal is nade pursuant tO0 section
185931/ of the Revenue and Taxation Code from the
action of the Franchi se Tax Board omn the protest of

Myron A. Resnick agai nst proposed assessnents of
addi ti onal personal income tax in the anobunts of $500. 46,

$4,847.00, $3,290.00, and §1,403.00 for the years 1979,
1980, 1981, and 1982, respectively.

17 Unless ot herwise- specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the years in issue.
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Aoceal Of Myron A Resnick

Thei ssue presented in this apgeal i S whet her
appellant WAas a resident of California during 1979, 1980,
1981, and 19s82.

In 1961,appellant and hi S family moved to
Los 3ngeles after s?ending three years in Bawaii. Appel-
lant, in 1962, noved to San Diego where he owned a
heating aad air conditioning business. This business was
soldin 1967, and appellant noved his fam |y back to
Bawaii. BHe purchased a hone in Bawaii as well as sone
i nvestment property. In 1975, appellant and his wife
were divorced. Appellant's wife was given custody of
their three children, and they remained with her in
Col orado, where they had meved in 1973.

ellant sold the famly home in Eawaii in

Jula/ of 1976 and purchaseda | arge condom niumin
La Jolla, California. Appellant andhischildren |ived
in this condom nium frem 1979 through the taxable years
I N issue.
‘Appellant Originally filed California resident ‘
tax returnsfot 1977, 1978, 1979, aand 1980, and filed

nonresident Eawaii returns for 1979 and t13984. 8e did not
file ang California returns for taxable years 1981 and
1982, but - hedidfile Hawaii and federal I et urns.

ReS{)ondent exam ned appellant's returns for
1978 through 19.80, and requested copies of appellant's
Bawaii returns so that the credit taken for other state
income t ax could be verified. The Bawaii returns

reveal ed that appellant had omtted reporting a $162, 234
capital gaia on a -1979 real estate sale. _Oonse_ckuently,
respondeat adj usted appellant’s 1979 tax liability to
include the capital gains. After respondent i ssued the
notice of proposed assessment, appellant's representative
£iled amended nonresi dent returns foe 1979 and 1980,

el imnating all incone which was not California-source
income. This filing resalted in clains forrefund for
1979 and 1980; however, no action has yet been takenon
these claims.

A revised notice of proposed assessment for
1979 was | ssued based on minor mathenatical adjustments
and On adetermnation that appellaat was a resident of
California forthat year. Respondent also issued a
notice of proposed assessment tor taxable year 1980, .
adj usting the *other States* credit and treéating appel -
| ant asa California resident. Simlar action was taken
for 1981 "and 1982 which included all_of appellant's
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Appeal of Myron A Resni ck

income for those years as taxable California incong,
Afpellant.protested t hese notices and, whenrespondent
artirmed its assessments, this appeal resulted.

Section 17041 requires a tax to be paid upon
all t he taxable i ncone of each California resident.

(Appeal of WI|iam Barold Shope, Cal, St. Bd. of Equal..,
May 21, 1980.) Sectron I7UI%1 subdi vi si on (a}(2),
defines a ® resident" asevery Individual domciled in
California who is outside tﬁ’e state for a tenporary eor

transitory purpose.

At the outset, it is necessary to distinguish
between "residence" and "domicile." For our purposes,
this distinction was enunciated in whittell v, Franchise
Tax Board, 231 cal.app.2d 278 [41 GaI.Rptr. 6737 (1964).

in wnittell the cour+ stated:

“[Dlomicile” ﬁroperly denotes the one
| ocation with which for l|'egal purposes a
person is considered to have the nast settled
and permanent =onnection, the place where he
intends to remain and to which, whenever he is
absent, he has the intention of returning but
which the law may also assign to him construc-
tively." Residence, on the other hand, denotes
any factual place of abode of sone permanency,
that is, nmore than a nere tenporary sojourn
[citation omtted].

(Whittel v. Franchi se Tax Board, supra, 231 cal.App.2d at
284))

A person's domcile is also generally described
asthe place where he lives or has his home, to which,
when absent, he intends to return, and from which he has

no present purpose to depart. (Appeal of Anthony J. and
Ann_S. D'Bustachio, Cal. St. Bd.Of E -, ;. 1985))
'n other words, the concept of domicile involves not only

a physical presence in a particular place, but also the
intention to nake that place one's hone.

o Appel | ant has stated that he did not intend his
domcile to be in California. However, the requisite
intent is not to be determ ned nerely fromunsubstan-
tiated statements, but rather the acts and declarations
of the party must be taken into consideration. (Estate
of Phill1ps,” 269 cal.app.2d 656, 659 [75 cal.Rptr. 301J
(7969).) The facts in this case show that in 1961,
appel l ant noved to California and subsequently began a
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Appeal of Myron A Resnick

Fartnership known as_Alliance Air Conditioning. Appel-

ant stayed in San Diego until 1967when he and his
fam |y nmoved to Maui and opened a branch of Alliance Ar

Conditioning. He also entered into the realestate
development business. In 1973, appellant and his wife
separated and she noved to Colorado with their children.
The Hawaii house was sold, a condom ni um was purchased in
California, and appellant noved into a snall Maui condo-
m ni um whi ch had PreV|oust been one of his rental
properties. Appellant and his wife had agreed that
California was the best place for their children, in
particular their son, Geg, to attend school. The condo-
mniumin California is a three-bedroom hone where a?pel-
| ant and all his children resided at various times after

January 1, 1979.

_Appellant, therefore, had dwelling places in
both Hawaii and California which had some of the aspects
of a home. When determning which of appellant's
dwel ling places was his domcile, it nust be established
to which state appellant was moreclosely 'related. A
dmelllng wi |l be considered to be the center of aﬁpel-
| ant's domestic, social and civil life if he and his
fam|ly spend the greater part of their time thereorif
the dwelling is morespacious, contains the bulk of the
househol d furnishings, and is the place in which he has
shown the nost interest. Appellant's La Jolla condo-
mniumis the larger of the two condom niums, with 2,200
square feet as conpared to the 900 square feet in the
Bawaii condominium It was the ta Jolla condom nium that
appel l ant inproved by adding a hot tub and renodeling the
patio. It was also this condom niumin which he and his
children lived while they took advantage of the Califor-
nia school system The residence of family membersis a
hi ghly persuasive indication of the S;ace Intended as a
permanent hone.  (Broadstone Realty Corp. v. Evans,. 213
1(’:i..Supp. 26)1,) 265 (S.D.N.Y. 1962), atfd., 367 F.2d 397 (24

r. 1966).

Appel l.ant, on his federal corporate incone tax
return for the income year ended November 30, 1981,
stated that his address was La Jolla. On this return he
deducted travel expenses of $11,160 and tel ephone
expenses of $2,989. This appears to represent travel and
phone calls connected with his Hawaii business as at this
time appellant had sold his California business inter-
ests.  Becauseappel | ant was not conducting business in
San Diego, any travel to San Diego would not qualify as a
busi ness expense. Likewise, if appellant had considered
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Appeal of Myron A. Resnick

Hawaii to be .his home at that time, he would not have
claimed a deduction forthe travel to Hawaii .

_ The facts further show that appellant con-
sidered California to be his principal home as in his
1979 Hawaii tax returns he indicated that his children
lived with himin La Jolla

_ A simlar statenent was made by appellant on
his 1981 federal income tax return. Appellant further
claimed a La Jolla address on his t979 and 1980 federa
and Bawaii corporate returns and he had originally filed
California resident tax returns for1977 through 1980.

Finally, appellant clainmed a honeowner's prop-
erty tax exenption on his La Jolla home. California's
Constitution in subdivision (k) of sectien 3 of article
XIII provides that a honeowner's exenption may betaken
only when the property is occupied by an owner as his
principal residence. ~To get this exenption appellant
signed astatenment under penalty of perjury that the
La Jolla home was his principal residence.

W nmust conclude, that although appellant had a
condom niumin Hawaii, his intent during the taxable
years in issue was that the La Jollacondom ni um be his
grlncg al residence, Therefore, California was his

omcil e.

_ Because appel | ant was domiciled in California,
hew || be considered to be a California resident if his
absence from California was fora tenporary or transitory
Eyrpose. In the Appeal of David J. and amanda

roadhurst, decided by thrs board on ApriT 5, 1976, we
summarized the regulations and case law interpreting the
phrase ®"temporary Or transitory purpose® and noted that:

Respondent’s regulations indicate that
whet her a taxpayer's purposes in entering or
| eaving California are tenporary or transitory
in character is essentially a question of
fact, to be determ ned by examning all the
ci rcunstances of each particul ar case.
[Gtations.]

In determ ning whether appellant's stay in
Bawaii was tenporary or transitory, we nust consider what
connections appellant naintained wth Hawaii. These are
an inportant indication of whether his absence from or
presence-in California is tenporary or transitory in
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Appeal of Myron A Resnick

character. (Appeal of Earl F. and Helen W Brucker, Cal.
St. Bd. of Equal., July 718, 1961.7 In other words, when
appel | ant spent part of each year in Hawaii and the other
. part inCalifornia, wth which state did he naintain the
closer connecti on?

Initially, we note that respondent's determina-

tion of residency status, and proposed assessments based
thereon, is fpres.umed to be correct and appel | ant bears
the burden of proving respondent's actions erroneous.
\gAppeaI of Patricia AL Geen, Cal. St. Bd. of Equal.,
une 22, 1376.)] Ihe facts in this caseindicate that
respond& has accurately concluded that appellant was a
California resident during the taxable yearsin question.
The connections appellant kept with California are
numerous. He acquired a three-bedroom home in which he
and his childresn lived. He was listed inthe La Jnlla

t el ephone directory and clainmed the California home-
owner's exenption on his La Jolla house. He had cars and
ayacht registered in California and protected by
California laws, H's children enjoyed the benefits of
California's school system Ap(%el_ ant retained a
California- accountant and a California attorney. Approx-
imately half of his time was spent in California,

al t hough when his children were out of school for the
summer and werevisiting their nmother orwereworking in
Maui, appellant was not Iin La Jolla at all. This

I ndi cates nost ofthetine he spent in La Jolla was to be
with his famly. The facts also indicate that appellant
did obtain his health insurance in San Diego and did use
t he services of California-based doctors and dentists.
Wiile this board acknow edges that appellant had ties

W th Bawaii which were principally business related, we
cannot conclude that appellant has carried his burden of
proving that he was aBawaii resident during the taxable
yeatrs_in guestlon. The action of respondent nust be

sust ai ned.
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Appeal of Myron A Resnick

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and goed& cause
appearing thetefor,

| T 1S BEREBY ORDERED, abpgupgen AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action ofthe Franchise Tax Board on the
protest of M(ron A.  Resni ck against proposed assessnents
of additional personal income tax in the amounts of
$500. 46, $4,847.00, $3,290.00, and §1,403.00 for t he
Kears 1979, 1980, 1987, and 1982, be and the same is
ereby sust ai ned.

Dane at Sacramento, California, this 7th day
of May ¢ 3987, by the state Board of Equaliza%tien,
with Board Members M. Collis, M. Dronenburg \ ganpett
M. Carpenter and Ms. Baker present. ! ' '

Conway il. Collis » Chairnman
"WIlliam M Bennett , Member
Paul  Carpenter . Member
Anne Baker* » Member
» Menber

*For Gray Davis, per Government Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In th )
n the Matter of the Appeal - of ; 84A-1292 SW

Myron A Resnick )

DER DENY| PETI Tl FOR REHEAR

Upon consideration of the petition filed on June 5, 1987
b% N%ron A. Resnick for rehearing of his aRPeaI fromthe a tlﬂn of
the Franchi se Tax Board, we are of the opinion that none of the
?rounds set forth in the petition constitute cause for the granting
hereof and, accordingly, It is hereby ordered that the petition be
and the same is hereby denied and that our order of May 7, 1987, be
and the same is hereby affirned.’

Done at Sacranento, California, this 28th day
o July, 987, by the State Board of Equali zati on,
W t h Boarg Members M. Collis, M. Bennett, Mr. Carpenter and
Ms. Baker present.

_Conwav_H_Collis , Chai rman
Wlliam M Bennett . Member
Paul Carpenter . Member
Anne Baker* ¢ Menber

, Menber

‘ *For Gray Davis, per Governnment Code section 7.9
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